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T~NS/T Report No: 
Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: External Affairs Committee 

AC Transit Board of Directors 

FROM: David J. Armijo, General Manager 

SUBJECT: Advertising on District Property 

ACTION ITEM 

RECOMMENDED ACTION(S): 

14-232A 
December 10, 2014 

Consider approval of the proposed amendment to Board Policy 404 - Advertising on District 
Property. 

EXECUTIVE SUMMARY: 

Board Policy 404 regulating advertising on District property was adopted on April 6, 1988, in 
order to prohibit front-mounted advertising on District vehicles. Subsequently, the policy was 
amended on October 23, 1991, to restrict advertising promoting the sale or use of alcohol or 
tobacco products. 

Changes in the transit advertising environment and recent litigation against transit agencies for 
rejecting advertising prompt a revision of the District's advertising policies to allow for more 
definitive control of advertising. 

Board Policy 404 in its current form does not provide the District or its advertising contractors 
adequate ability to reject advertising deemed to be contrary to the District's best business 
interests. 

Summary of Discussion at November 12, 2014 External Affairs Committee Meeting 

After discussion of recommended policy revisions, staff was directed to return with further 
revisions. Per the Board's direction, a revised policy has been prepared that allows advertising 
messages other than those that simply promote a commercial transaction, and allows for the 
practice of providing free advertising to third parties. 

BUDGETARY/FISCAL IMPACT: 

Adoption of this amendment strengthens the District's ability to control the nature of 
advertising on District assets, thereby reducing the likelihood of costs incurred by potential 
litigation resulting from rejected advertising. The projected costs of potential litigation are 
uncertain. 

A potential advertising revenue loss associated with the change in policy does exist. The District 
contracts with Titan 360 to sell advertising on AC Transit vehicles, and with Clear Channel 
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Outdoor to sell advertising on benches and shelters. Staff review of advertising sold by Titan 
360 in the past 24 months indicates that under this proposed amended policy, the District 
would have rejected ads totaling less than 1% of advertising revenues, or an average of 
approximately $15,500 annually over the past two years. The potential loss of revenues from 
bench and shelter advertising sold by Clear Channel Outdoor is estimated to be negligible. 

It should be noted that the risk of lost advertising revenues is somewhat mitigated as the 
District is offered a level of revenue protection through its current advertising contract with 
Titan 360. The contract stipulates a guaranteed annual minimum (MAG} in revenues, and 
includes a provision allowing the District to collect more advertising revenues if 65% of Titan's 
annual sales revenue exceeds the MAG. Titan has exceeded the MAG during each of the past 
five years of its contract. 

BACKGROUND/RATIONALE: 

On April 6, 1988, the District's Board of Directors adopted Board Policy 404 to prohibit front
mounted advertising on District vehicles. This policy was amended on October 23, 1991, 
restricting advertising promoting the sale or use of tobacco products or alcoholic beverages on 
District property. 

The District's operating budget relies on revenue generated by the sales of advertising on 
revenue vehicles, shelters and benches. Contractors secured through a competitive 
procurement process handle the sales of advertising and share a portion of the revenues with 
the District. Non-traditional forms of revenue generation such as transit advertising are integral 
to funding the District's strategic marketing and communications initiatives to increase 
ridership, improve image and garner support of AC Transit in the community. 

Over the past thirteen years, revenue achieved through the bus advertising program alone has 
netted the District between $1 million and $2.5 million annually. 

The District contracted with CBS Outdoor from 2002 until 2009, at which time it entered into 
the current contract with Titan 360. As demonstrated by the chart below, the District 
experienced a significant revenue loss coinciding with the economic downturn in 2009 and the 
change of advertising vendor from CBS Outdoor to Titan 360. AC Transit earned $1.467 million 
in advertising revenues in Fiscal Year 2013-2014 through the current revenue-sharing 
agreement with Titan 360, and is anticipating revenue growth this fiscal year based on sales 
figures for the period of July through September 2014. 
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Changes in the transit advertising environment and recent litigation against transit agencies for 
rejecting advertising prompt a revision of the District's advertising policies to allow for more 
definitive control of advertising and protection of the revenue base. 

Staff has drafted an amendment to Board Policy 404 that attempts to balance the goal of 
increasing non-farebox revenues from the advertising program with the desire to avoid 
challenges created by insufficient control of advertising content, and incorporates direction 
received from the Board on November 12, 2014. 

The amendment is designed to protect the District from potential litigation by: 1) establishing 
District property as a non-public forum, 2) maintaining consistent, reasonable restrictions of 
content and viewpoint neutrality, 3) defining clear standards that allow the District or its 
contractor the ability to reject or restrict advertising to protect the District's business interests, 
4) maintaining a professional and safe operating environment, and 5) providing for a review 
and appeals process for rejected advertising content. 

The policy allows the District to use available advertising space to publicize transit service, 
sponsored activities and programs; and permits the District's contractor to promote its 
advertising program. At the Board's direction, the practice of providing free advertising to third 
parties is not prohibited in the amended policy. However, this could result in a potential 
revenue loss. Staff recommends that free advertising be limited to public entities and 
501(c)(3)non-profit entities. Free advertising shall be provided at the discretion of the Board, 
affirmatively passed by no less than four votes. All free advertisements must adhere to the 
Advertising Content Standards listed in the policy. 

Staff also recommends that the District not accept political or issues advertising of any kind. For 
the purposes of these policies, political or issues advertising includes those that promote or 
oppose candidates for appointive or elective offices, ballot questions, initiatives, petitions or 
referenda; and advertising that opposes or otherwise directly relates to issues of public debate 
on economic, political or social issues. 

Alignment of advertising restrictions with the District's interests serves to further protect AC 
Transit. Historically, the courts have recognized legitimate governmental interests including 
revenue generation, promoting the appearance of neutrality, public safety, avoiding offense to 
customers, and avoiding the use of the facilities to promote illegal activities. 

As a public transit provider and common carrier, AC Transit held to a higher standard of care for 
its passengers. California Civil Code §2100 states that common carriers "must use the utmost 
care and diligence for [passengers'] safe carriage, must provide everything necessary for that 
purpose, and must exercise to that end a reasonable degree of skill." Thus, the District's duty to 
create a safe operating environment for customers is further bolstered through the amended 
advertising policy. 

Staff maintains a good working relationship with Titan and Clear Channel Outdoor, and will 
continue to work in good faith with contractors and advertisers to modify content inconsistent 
with District's advertising policy in order to retain the highest amount of revenue. 
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Staff recommends Board approval of the proposed amendment to Board Policy 404 -
Advertising on District Property, which is based on direction received from the Board on 
November 12, 2014. 

ADVANTAGES/DISADVANTAGES: 

The advantages to approving this amendment are: 

• The District policy will permit advertising that does not contain a message promoting a 
commercial transaction, thereby allowing public health, safety and welfare messages to 
be displayed on transit assets. 

• The District and its contracted vendor will have greater clarity in what will and will not 
be accepted for advertising on District property, thereby somewhat reducing the 
likelihood for potential litigation as a result of rejected advertising. 

The disadvantages to approving this amendment may include: 

• The District will not be relieved of political pressure to grant requests for free 
advertising and any consequently, may convey the appearance of favoritism towards a 
certain organization, cause or advertiser. 

• The District may be forced to accept highly controversial advertising which may put 
transit employees, customers and assets at greater risk. 

• A slight decrease in advertising revenue from political advertising. 
• A loss of advertising revenue from free advertising provided by the District. 

ALTERNATIVES ANALYSIS: 

One alternative is to retain the current Board Policy 404, which would result in the District's 
inability to legitimately reject advertising deemed not in its best business interests. Another 
alternative would be to adopt specific portions of amended Board Policy 404, which would also 
hamper the District's efforts to reject advertising deemed not in its best business interests. 

None of these alternatives are recommended. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

Board Policy 404, adopted April 6, 1988, and amended on October 23, 1991. 

ATTACHMENTS: 
1: Board Policy 404, as adopted April 6, 1988, and amended October 23, 1991 
2: Proposed Board Policy 404 

Executive Staff Approval: 

Reviewed by: 

Prepared by: 

Tom O'Neill, Acting Chief Information Services Officer 

David J. Armijo, General Manager 
Denise C. Standridge, General Counsel 

Michele Joseph, Director of Marketing & Communications 
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AC Transit Policy No. 404 

BOARD POLICY 
Subject Category: OPERATIONS 

ADVERTISING ON DISTRICT PROPERTY 

TOBACCO/ALCOHOLIC BEVERAGE PRODUCTS: 

Advertisin~ that promotes, in any way, the sale or use of tobacco 
products (1ncluding cigarettes, cigars, chewing tobacco and snuff) 
or alcoholic beverages (including beer, wine and distilled spirits) 
is prohibited on all District property. 

Adopted: 10/23/91 

ADVIR'l'ISIHG ON FRONT OF BUSISI 

Advertising on the front of District buses is prohibited in that 
front mounted advertising on District buses is objectionable and 
contrary to the District's best public image interests. 

Adopted: 4/6/88 

Adopted: ..,4 ,_.ta._.a,__ __ _ 

PAGE 1 OF 1 Amendment(s) :1 ... ___ _,~o41t:..:;9ul 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This page intentionally blank 

324



325

SR 14-232A Attachment 2 

AC Transit Policy No. 404 

BOARD POLICY 

Category: OPERATIONS 

ADVERTISING ON DISTRICT PROPERTY 

I. PURPOSE 

The purpose of Alameda-Contra Costa Transit District (AC Transit) advertising programs is 
to strengthen the District's fiscal sustainability by maximizing advertising revenues to 
supplement fares and other revenues that fund the transit system's marketing, 
communications and public education initiatives to increase public support, awareness and 
usage of the District's services and programs. 

II. NON-PUBLIC FORUM 

AC Transit's acceptance of advertising through its advertising contractor is not intended to 
create a public forum, but rather to make use of District assets held in a proprietary capacity 
in order to generate advertising revenue. Advertising is subject to the viewpoint-neutral 
restrictions set forth below., therefore only advertisements that propose a commercial 
transaction will be allowed. Unpaid advertisements from third parties will not be permitted. 

Ill. ADVERTISING EXCLUSIONS AND LIMITATIONS 

AC Transit retains strict control over advertisements accepted on transit vehicles and 
facilities, in order to realize the maximum benefit from the sale of advertising space. 

AC Transit must accommodate all persons without distinction of age. It is necessary to 
exclude advertising that may be unsuitable to all passengers, as they are a captive 
audience. It is also necessary to take into account that many District passengers are 
minors. 

POLICY GOALS 

By retaining control over advertising, AC Transit can meet the goals of: 

a. Maximizing revenue generated by advertising 
b. Maintaining a professional and safe operating environment for all passengers and 

employees 
c. Avoiding identification of AC Transit with advertising or advertisers' viewpoints 
d. Maximizing farebox revenue by attracting and maintaining ridership 

IV. ADVERTISING CONTENT STANDARDS 

AC Transit shall reject any advertising message that: 

Page 1 of 3 Adopted: 4/88 
Amended: 10/91, 12/2014 
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a. Is false, misleading, or deceptive; 
b. contains, promotes or relates to illegal activity prohibited by Federal, State of 

California, or local laws within the District's service area; 
c. demeans or disparages an individual or group; 
d. infringes on any copyright, trade or service mark; 
e. directly discourages use of District services, or diminishes the District's reputation in 

the community; 
f. is inconsistent with principal purpose of providing safe, efficient, customer-focused 

public transportation; 
g. implies AC Transit's endorsement of the advertising; 
h. contains explicit sexual material, obscenity, profanity, or material that is considered 

harmful to minors as defined in California Penal Code Sections 311 and 313; 
i. promotes the sale or use of alcoholic beverages, tobacco, tobacco-related products, 

or electronic cigarettes; 
j . promotes the sale or use of a firearm; 
k. depicts or promotes violence or anti-social behavior; or that 
_1. _ depicts related instruments, devices, items, products, or paraphernalia that is 

designed for use in connection with sexual activities~.,. 
m. promotes or opposes candidates for appointive or elective offices. ballot questions. 

initiatives. petitions or referenda; or that 
n. promotes. opposes or otherwise directly relates to issues of public debate on 

economic. political or social issues. 
h-

V. REQUESTS FOR FREE ADVERTISING 

All third-party requests for free advertising shall be brought before the Board of Directors. 
Consideration for free advertising shall be limited to public entities and 501 (c)(3)non-profit 
entities with proper verification of the entity's status. Free advertising shall be provided at 
the discretion of the Board. affirmatively passed by no less than four votes. All free 
advertisements must adhere to standards set forth in subparagraph IV. 

V!. TRANSIT SYSTEM INFORMATION AND PROMOTION 

AC Transit reserves the right to display advertising and information that pertain to AC 
Transit operations, programs and promotions, consistent with the standards herein. 

VI!. APPROVAL 

AC Transit or its independent contractor shall reject advertising that does not comply with 
the standards set forth in subparagraph (IY:U). 

AC Transit or its independent contractor will work with advertisers to resolve issues 
regarding advertisements that do not comply with these policies and procedures. Resolution 
may include modification of the art, copy, or both, solely at the advertiser's expense. 

Page 2 of 3 Adopted: 4/88 
Amended: 10/91, 12/2014 
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VII! . APPEALS 

An advertiser may appeal a decision to reject or remove an advertisement by filing a written 
request AC Transit's General Manager within ten (1 0) business days after the rejection or 
removal decision. The advertiser's request must state why the advertiser disagrees with the 
decision in light of AC Transit's advertising policies and standards. 

The General Manager may consult with District legal counsel. 

The General Manager will review the basis for the rejected or removed advertisement and 
will consider the advertiser's reasons for filing the request. 

The General Manager will make a decision on the request and will notify the advertiser of its 
decision in writing within ten (1 0) business days after receiving the advertiser's appeal 
request. 

IX¥m. AC TRANSIT RIGHTS 

AC Transit reserves the right to modify these Policies as it deems necessary to comply with 
legal mandates, or to facilitate its primary transportation function, or to fulfill the purpose of 
the advertising program, or to achieve the objectives of the advertising program. 

Page 3 of 3 Adopted: 4/88 
Amended: 10/91 , 12/2014 




